
 
 

Report of the Head of Legal Democratic Services and Procurement 
 

Rights of Way and Commons Sub-Committee - 18 June 2014 
 

ALLEGED PUBLIC FOOTPATH FROM LANDOR DRIVE TO THE CROFT - 
COMMUNITY OF LOUGHOR 

 
 

Purpose: 
 

To amend the report as required by this Sub-
Committee on the 26th February 2014 

  
Policy Framework: 
 

Countryside Access Plan 
 

Reason for Decision:  
 

To inform the Sub-Committee 
 

Consultation: 
 

Not applicable  

Recommendation(s): To note and agree the required amendments.  
  
Report Author: M. J. Workman. 
  
Finance Officer: S. Willis 
 
Legal Officer: S. Richards 

 
Access to Services 
Officer: 

P. Couch 

 
 
1. Introduction 
 
1.1 At the Committee meeting on the 26th February 2014 it was noted 

some of the text in the report under the heading “the Possible 
Existence of a Public Path via G-F” did not correspond to the letters on 
Plan No. 3. 

 
1.2 It was decided an amended report should be submitted to this Sub-

Committee.  The appended report has been reproduced in full with the 
required changes. 

 
2. Recommendations  
 
 This Sub-Committee to accept the changes made to the report as 

attached. 
 
3. Equality and Engagement Implications  
 
 The decision to make the Modification has already been made at the 

meeting of the 26th February 2014.  Consequently an Equality and 
Engagement Assessment is not applicable. 



 
 

4. Legal Implications  
 
 There are none from this report. 
 
5. Financial Implications  
 
 There are no financial implications.  
 
 

 
Background Papers:  row 203 
 
 

 
Appendices:  Appendix A - The previous report of the 26th February 2014 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 

Appendix A 
 

Report of the Head of Legal Democratic Services and Procurement 
 

Rights of Way and Commons Sub-Committee - 26 February 2014 
 

ALLEGED PUBLIC FOOTPATH FROM LANDOR DRIVE TO THE CROFT - 
COMMUNITY OF LOUGHOR 

 

Purpose: 
 

To consider whether: 
 

 (a) to record the claimed public path in to the 
Definitive Map and Statement; 

   
 (b) to amend the current position of footpath 

No. 43. 
  
Policy Framework: 
 

The Countryside Access Policy No. 4. 
 

Statutory Text: Section 53(2) and 53(3)(b) of the Wildlife and 
Countryside Act 1981 

  
Reason for Decision:  
 

There is sufficient evidence to show the claimed 
route has been used as of right and without 
interruption for the requisite minimum period of 20 
years that the path should be made the subject of 
a Modification Order. There is also evidence to 
show that footpath No 43 ought to be shown in a 
different alignment and that part of this path  
should be deleted.   
 

Consultation: 
 

The Byways and Bridleways Trust, The Ramblers 
Association, The local representative of the 
Ramblers Association, The British Horse Society, 
The Local representative of the British Horse 
Society, The Open Spaces Society, The 
Countryside Council for Wales, The owner of the 
land containing a local resident living adjacent to 
the path and the Local Member. 

 
Recommendation(s): It is recommended that a Modification Order be 

made. 
  
Report Author: M. J. Workman. 
  
Finance Officer: S. Willis 
 
Legal Officer: 
 
Access to Services 
Officer: 

S. Richards 
 
P. Couch 



 
 

1. Background 
 
1.1 An application has been made to register a public path from a point 

commencing on a tarmacked path between House Nos. 64 and 66 
Landor Drive to the hammerhead of the road known as “The Croft” (as 
shown on Plan No. 1) via A-B-C-D-E-G. Under the provisions of the 
Wildlife and Countryside Act 1981 this Council is obliged to determine 
the claim.  The principles under which a public path could be 
recognised are set out under Appendix 1, the relevant extract from the 
1981 Act being contained in Appendix 2. 

 
THE BASIS OF THE APPLICATION 

 
1.2 The application made on the 23rd February 2010, was originally 

supported by the submission of 31 user evidence forms, although a 
further five were subsequently added later that year, reflecting an 
average of 16 years’ use for the 36 persons supporting the claim. In 
2013 a further four user evidence forms were submitted three of whom 
each claim to have enjoyed use for the minimum period of 20 years.  
So 17 of these persons have themselves claimed to have walked the 
route for a minimum of twenty years.  Therefore, the application is 
based on there having been sufficient long-term use under Section 31 
of the Highways Act 1980 to show the way has been the subject of a 
presumed dedication as a public footpath.  The relevant extract is 
contained in Appendix 3.   

 
1.3 The plans attached to the user evidence forms varied in their depiction 

of the route, but further clarification was sought from the 11 people who 
were subsequently interviewed as to its precise alignment.  The route 
shown on Plan No. 1 best represents what has been claimed.   

 
 The section of path that passes between House Nos. 64 and 66 

between points A - B is under the ownership of this Council and was 
acquired as an Open Space from those who developed the earlier 
housing at Landor Drive.  The path is tarmacked and positioned 
alongside the southern boundary, with the remaining width of the gap 
being grass.  A site visit on the 5 March 2010 revealed much of the 
field containing the remaining length of path had been cleared of 
vegetation given the land was the subject of outline planning 
permission to build four homes (reference 2009/1216).  Where the path 
proceeded west from point B stone slabs had been placed along an 
approximate length of 10 – 15 metres. Also a telegraph pole marked 
the approximate position of the path where it curves south west from 
point C. 

 
1.4 One point of terminus of the alleged footpath joins the existing Public 

Footpath No. 43 at point D.  However, the public deviates from the 
recorded position of this footpath by walking from point E to G rather 
than E-F before joining The Croft.  Consequently, the legal status of 
two sections of path need to be considered, that is A-B-C-D and E-G. 



 
 

 
1.5 All the usual organisations, individuals and landowners have been 

consulted.  The owners of the field B-C-D-E have objected, as has one 
of the residents living in close proximity to the alleged public path 
between points A-B. 

 
THE PLANNING PERMISSION 

 
1.6 Outline consent was granted for four detached dwellings with detached 

garages at the Area Development Control Committee on 21st February 
2012.  Responses to the consultations resulted in a question on “what 
rights of way exist between Landor Drive and The Croft, given the 
previous developer of Landor Drive, Wilcons had donated the strip of 
path between points A and B as open space for use by the public”. 

 
1.7 The approved permission was subject to Condition 11: Notwithstanding 

the details on the on-site layout plan dated 2nd August 2011, “any future 
scheme shall include details of an unenclosed footpath between The 
Croft and Landor Drive.  Where the footpath would be enclosed 
adjoining Plot 4, the path should have a minimum width of 3m.  The 
footpath shall be completed and thereafter maintained in accordance 
with the approved details unless otherwise agreed in writing by the 
Local Planning Authority.”  Plot 4 being the proposed dwelling nearest 
the rear of the properties at Landor Drive, that is south of point B. 

 
1.8 The above condition is evidently dependent on the implementation of 

any detailed consent.  One of the responses received was from the 
Local Member who wished to point out that until and if detailed consent 
is implemented, then there is no obligation on those developing the 
land to provide a path for the public.  

 
THE EVIDENCE 

 
2.1 The claim is based on the premise that the public have acquired the 

right to use the route due to the continuous and uninterrupted minimum 
period of twenty years referred to in paragraph 1.2.  Under Section 31 
of the Highways Act 1980, it is necessary to determine when the 
alleged existence of the public right of way was first called into question 
so that the relevant twenty year period can be calculated by counting 
retrospectively from this date.  The reason the application was made 
was due to the path being blocked in October 2009, when a fence was 
erected across the path at point B and a notice installed which read 
“No entry.  This is not a public footpath”.    Therefore, the claimants 
need to show there has been a continuous uninterrupted period of use 
from 1989-2009.   

 
2.2 The reasons given for using the path is primarily as a short cut to reach 

Castle Street and Glebe Road via The Croft shown on Plan No. 2.  29 
people said they visit the shops on Castle Street and, since 1997, the 
Spar Store.  20 said they use the path to access the bus stops; 16 to 



 
 

reach the Post Office; four to take their children to the primary school 
and another three stated they knew others who use the path for this 
purpose.  Five others stated it was used to walk their dogs and another 
three said it was used for recreational reasons.  Previously, there was 
a butcher, baker and garage on Castle Street, which was another 
reason given for using the path.  Plan No. 2 identifies these current 
premises. 

 
2.3 14 claimants were interviewed and provided details of the use made of 

the path which are contained in Appendix 6. 
 

EVIDENCE SUBMITTED AGAINST THE RECOGNITION OF THE 
PATH A-B-C-D AS A PUBLIC FOOTPATH 

 
3.1 Two objections have been raised; one from the owner and occupier of     

one of the adjacent houses to the clamed public path and the other   
from the owner of the field containing the paths between points B-C-D. 

 
3.2 The first objection referred to has been based on the antisocial 

activities the occupier says have occurred within the lane between A-B.  
Therefore her concern is that recognising this footpath as a public one 
will only exacerbate or encourage more people to walk this way, 
therefore resulting in an increase in the problems she has already 
endured. 

 
3.3 A copy of the letter from this objector has been included in Appendix 7, 

which details the series of unfortunate incidents.  However, as has 
already been made clear to this objector, the issue before this Council 
is whether the public have a right to use the path and therefore any 
history of its misuse cannot be taken into account when evaluating the 
evidence. 

 
3.4 The other objection dated the 16th June 2010 was forwarded by the 

representative of the current owner of the field and the person who 
wishes to develop the land B-C-D-E. Copies of the objection letter and 
this Council’s response can be read in Appendix 8.  At a subsequent 
meeting the owner’s representatives raised further issues as discussed 
below. 

 
3.5 The previous owner, who also represents the current owner, stated that 

in 2000 he was working for twelve months when he was involved in the 
construction of House Nos. 7 and 8, The Croft as shown on Plan No. 3.  
He stated he saw no schoolchildren use the path nor being taken by 
their parents or older children to catch the bus.  He queried whether the 
most convenient bus stop is on Castle Road, given there is one at the 
Monument (shown as point BSh on Plan No. 2), this being a more 
convenient bus stop to which people would walk if they lived on Landor 
Drive.  

 



 
 

3.6 When the houses on The Croft were being constructed the owners say 
The Croft would have been closed as it would have been a building 
site.  Also, the land at that time sloped from Castle Street to the field to 
the north. Consequently, machinery was transporting soil from the 
fields to raise the level of the land upon which The Croft and its houses 
was built.  Therefore, it would have been too dangerous for people to 
walk through the field and the development site prior to the building of 
the houses.  If the development of The Croft resulted in the closure of 
the claimed public path, this would have interrupted their use within the 
relevant period of 1989-2009.  However, none of the claimants have 
made any reference to this and three specifically stated access 
remained available. One person was clear that the “original” path was 
positioned to the west of and just inside the boundary wall of the 
Gospel Hall. Therefore it was not necessary to walk via what is now the 
Croft. Plan No. 3 shows the former location of the Hall,”GH” and the 
earlier path. Another person said that the houses on the eastern side of 
The Croft were built first and those on the western side built later and 
so when The Croft was set out it could be used throughout the housing 
development.  

 
3.7 In approximately 2001-2002, the previous owner of the field, together 

with his brother, said they dumped a 3-4 feet high mound of waste and 
earth in the field near point B on plan no.1.  This was to prevent 
unauthorised lorries reversing along the lane between points A and B 
and unloading spoil, garden waste and some commercial industrial 
waste onto their land.  They then discovered local residents were 
dumping garden waste on their land as they noted a worn path over the 
earth mound.  It was at this time they said they installed a timber 
barrier across the top of this mound.  They said the wooden barrier was 
pushed over so they had to reinstate a barrier over several years, but it 
was continually being damaged.  One of the Claimants stated she 
recalls a 2-3 feet high mound of soil being placed at this point 
sometime between 1995-2000 and also recalls a wooden barrier.  This 
made it difficult for the children to use but she said it only lasted a few 
weeks as it was removed by persons unknown. Two claimants stated 
they never remember seeing a barrier or mound and two others stated 
the previous landowner attempted to prevent access “but people 
continued to make their way through.”  Two others did not recall there 
was a problem, one of whom said it was quite common for garden 
waste to be dumped at this location. 

 
3.8 The owners also wish to point out that the Council’s Environmental 

Health Officers had also been in contact with them over the tipping 
which is why they took measures to block access. However due to the 
number of queries that section receives each year they are unable to 
provide any record of previous correspondence. The landowners have 
not been able to produce any copies of letters or photographs of the 
site at this location at this time.   

 



 
 

3.9 The primary issue is whether the wooden barrier and mound of earth 
deposited in or around 2000 interrupted the continuous use of the path 
between 1989-2009.  According to one of the claimants, it only 
remained for a few weeks, yet according to the previous landowner 
efforts were made to repair the damage to the barrier before replacing 
it over a much longer period.  Assuming this act interrupted the 
continuous use, then the relevant period would be set back from 1980 
to 2000.  If this is correct, only one person can show use commencing 
as early as 1980 and he has already stated he would not wish to attend 
any public inquiry. 

 
3.10 It has also been pointed out that the butcher’s shop closed in about 

1990, the baker’s shop burned down in 1995 and the Spar stores 
opened in 1997.  Therefore, he questions how much use was made of 
the path during the early part of the 1990s.   

 
SPECIALIST USER GROUP 

 

3.11 Another issue which should be considered is whether those that made 
use of the path can be said to represent the general public.  The 
majority of those who use the path live at Landor Drive and reside in 
one particular part of that Estate.  However there are seven persons 
who do not.  Previous cases on such localised use are highlighted in 
Appendix 5 and the distribution of the Claimants has been plotted on 
Plan No. 4  Poole -v- Huskinson [1843] clearly shows there can be no 
dedication to a limited part of the public.  However, use by those who 
can represent the whole community could be said to represent the 
public.  Nonetheless the question arises as to whether there are 
sufficient number of people who do not live in Landor Drive that can be 
said to represent the whole community.  There is no user evidence 
available to show this path existed prior to the housing development at 
Landor Drive although there is evidence of access to footpath No. 43 
from Castle Street.  It is evident the path was only used once these 
homes were built.  No persons living toward the eastern end of Landor 
Drive have stated that they have made use of the path, which may 
reflect that their preferred means of access to Glebe Road and Castle 
Road is via Glanymor Park Drive.  

 
CONCLUSION 

 
THE SECTION A-B-C-D 

 
4.1 The first issue to determine is whether there has been a minimum 

period of twenty years’ use prior to the first occasion the alleged 
existence of the public way was called into question.  The previous 
owner has stated that efforts were made to prevent unlawful dumping 
of waste in or around 1999 /  2000 by the erection of a wooden barrier 
and mound of soil.  He also stated that these attempts continued over a 
period of years.  By implication this could have had the effect of 
challenging or interfering with public access until the barriers were 



 
 

removed.  This is not accepted by six claimants and others do not 
recall any issue with access this time.  According to the owners, they 
made repeated efforts to repair the barrier.  Even if the public were 
able to make their way over, around or by removing part of the barrier, 
the route or width as claimed would have been restricted. According to 
one of the claimants it was an attempt to prevent access, although it 
only prevented smaller children. There is however case law in 2002 
which concluded that acts of interruption if removed by the public could 
be treated as acquiescence by the landowner. 

 
4.2 A second question has been raised as to whether access would have 

been available via the route when the houses on The Croft were being 
constructed.  Whilst this section of path via The Croft did not directly 
affect the length claimed between points A-B-C-D, if access to Castle 
Road or Glebe Road was not possible due to the development of The 
Croft, then it is reasonable to question whether the claimed path A-B-
C-D could have been in continuous use and therefore that use was 
interrupted. 

  
4.3 This has been raised with some of the claimants and none have 

conceded the development of The Croft did interfere with their use.  
Moreover that the original path was adjacent to, but not via The Croft. 

 
4.4 The third issue is whether those in support of the application can be 

said to represent the public at large.  There is evidence of use by 
seven who do not live in Landor Drive. 

  
SHOULD A MODIFICATION ORDER BE MADE  

 
4.5 The test set out in Appendix 2 under 3(b) relate to user evidence only.  

As such it is arguable that to justify making an order, the evidence must 
show a public right of way exists on the balance of probabilities.  Under 
the test 3(c), however, the discovery of any evidence which shows it is 
reasonable to allege a public path exists would be sufficient to make a 
Modification Order.  The issue therefore is, if the lower test is applied, 
is it reasonable to conclude a public path exists.  Case law assists in 
this regard, in that under the ruling from R -v- Secretary of State for 
Wales ex parte Emery [1996], a landowner would have to provide 
irrefutable evidence to show a public path could not exist.  The 
allegation that access was interrupted in 2000 is not supported by any 
photographs or independent witnesses, apart from an acknowledgment 
by one of the Claimants that the barrier existed but was only difficult for 
children to use. 

 
4.6. The allegation that The Croft blocked access during its development 

has not been established as an irrefutable fact. Again there are no 
photographs, plans or correspondence between the previous developer 
and this Council in this regard.      

 



 
 

4.7    The issue regarding whether use has been by the general public is less 
easy to determine in relation to whether a modification order can be 
made.  No specific guidance can be found from case law or from the 
Planning Inspectorate on what proportion of the total number of users 
would satisfy this criteria. As such, it is possible for this Council to 
conclude use is by the wider community.     

 
Recommended:- that a Modification Order be made for the length of 
path so claimed between points A-B-C-D. 

 
THE POSSIBLE EXISTENCE OF A PUBLIC PATH VIA E-G ( PLAN 

NO.3) 
 
5.1 This length of path is not recorded as a public right of way, although it 

is the route the claimants have identified as the one they have used to 
access The Croft.  It also contains a double pedestrian barrier at point 
G. The registered public footpath is shown via the route E-F, but 
cannot be used today, nor is it known when it first became unavailable 
for use. 

 
5.2 The two houses at either side of the northern end of The Croft, 

numbered 6 and 9, were completed in 2003 and are believed to have 
been the last houses built on this road.  It was noted from a site visit 
and from the representatives of the owner of part of the field, one of 
whom owned this lower section of the land that there are oak trees 
about 6-7 metres high between points E and F. According to this 
previous owner the trees have been there for some thirty years.  Both 
representatives of the developer are from the area and said they have 
personal knowledge of the site.  Furthermore, one of the owner’s 
representatives can confirm that the barriers at point G have been in 
existence for at least 15 years as he can recall his son could not drive 
his small motorcycle past this point.   

 
5.3 It is not known when or by whom these pedestrian barriers were 

installed.  It could have been a measure to either prevent motorcycle 
access into the field or prevent younger people bicycling or running on 
to The Croft.  Whatever the reason for its installation, the barrier is an 
acknowledgement that the public have been passing through this point, 
even if it was mistakenly on the assumption this was the position of the 
public path. 

 
5.4 It is also clear that the existence of the footway via The Croft south of 

point G provides access for the public.   
 
5.5 From an examination of the earlier ordnance survey plans, the path 

was in the position shown by the Definitive Map E-G-J on the second 
edition of the ordnance survey 1899. However, it appears to have 
migrated over the years with its location by 1985 coinciding directly 
with E-G.  The previous owner also said he believes the path ran 
slightly farther west than its current position borne out by the Ordnance 



 
 

Survey Plan dated 1971 which was surveyed in 1970.  The path 
subsequently became incorporated into the central part of the Croft and 
so effectively displaced the original alignment.  Therefore the path 
shown on the current Definitive Map south of point F bears no 
resemblance to the route surveyed in 1970 by the ordnance survey.  
Plan No. 3 shows the three different alignments superimposed on to 
the current ordnance survey plan.  It is also worth noting that a number 
of the claimants recall walking close to the Gospel Hall before The 
Croft was built.  That building, now demolished, is shown by the letters 
GH on Plan No. 3.  According to the previous owner The Croft was 
completed in about 2003 as he was involved in building two of these 
properties at that time.   

 
5.6 Secondly, the installation of the barrier has been accepted by previous 

and present owners as defining the position of the walked route.  The 
user evidence suggests the route as shown on the 1985 edition is the 
route that has been in use until The Croft was opened, except for the 
short section between points E and F which did not change when The 
Croft was set out.  The evidence of the previous owner and his 
presence on site in 2000 when he was involved in the building of the 
two houses, adds further weight to the fact E to G is the path which has 
been in use. 

 
5.7 It is clear the Definitive Route is incorrect south east of point E from 

Map evidence and from the use made of E-G by the public since at 
least 1980.    

 
5.8 Consequently, it is proposed to make a Modification Order to recognise 

E-G as the public footpath and to delete the section E-F-J as shown on 
Plan No. 3.  Whilst The Croft is adopted and incorporated the public 
footpath, the Definitive Map still depicts this path as running along the 
centre of The Croft.  The Croft being a public carriageway can no 
longer be classified as a public footpath and therefore cannot be shown 
on the Definitive Map.   

 

 Recommended:- that a Modification Order should be made to delete 
that length of footpath between points E-F-J as shown on Plan No. 3, 
but to add that length E-G as shown on the same plan. 

 
5.9. Equality and Engagement Implications 
 
 The EIA Screening Form has been completed with the agreed 
 outcome that a full EIA report was not required: 
 

The requirement to consider the application can not take account of the 
issues raised regarding the discrimination against people on the basis 
of age, disability, gender re-assignment, marriage and civil 
partnerships, pregnancy and maternity, race, religion or non-belief, sex, 
sexual orientation and Welsh Language.  The decision as to whether to 
make a modification has to be based on the evidence submitted and 



 
 

undertaken independently of any of the above criteria.  The desirability, 
convenience or suitability of recognising the path as a public one are 
not matters which this Council nor the Planning Inspectorate can take 
into consideration.  As such no equality impact assessment was 
required. 

 
6. Legal Implications 
 
6.1. There are no legal implications other than those mentioned in the body 

of the report. 
 
7. Financial Implications 
 
7.1. There are no financial implications to making a Modification Order.   
 
FOR INFORMATION 
 
Background papers: 
 
ROW-000203 
 
Appendices:  

 
Appendix 1: Legal Principles concerning applications made to record public 

paths. 
Appendix 2: Extract from the Wildlife and Countryside Act 1981. 
Appendix 3: Extract from the Highways Act 1981. 
Appendix 4: Common Law Principles. 
Appendix 4: Special User Group. 
Appendix 5: Details of evidence from the Claimants. 
Appendix 6: Letters of objection from a resident. 
Appendix 7: Letter of objection from owner of land and this Council’s 

response. 
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(KL) 06.11.2013 



 
 

APPENDIX 1 
 

LEGAL PRINCIPLES 

 

- Under the provisions of the Wildlife and Countryside Act 1981 Section 

53(2), this Council is obliged to keep the Council’s record of public 

rights of way, known as the Definitive Map and Statement under 

continuous review.  Claims for additions to the Map and Statement are 

called “Schedule 14 applications” as they are made under this 

provision to the 1981 Act.  They often are based on the public being 

able to demonstrate their long-term use of the path whether by 

showing: 

 

(a) the minimum period of twenty years, as is required by Section 

31 of the Highways Act; 

 

(b) a greater or lesser period than twenty years but under common 

law. 

 

The Council is also obliged to make amendments to the Map and 

Statement where it discovers other evidence that shows a public path 

exists. 

 

- The manner by which the Definitive Map and Statement can be 

changed is by making a Modification Order, which modifies that Map 

and Statement.  That Order will be subject to objections and 

representations but can only be confirmed by this Council if it is 

unopposed.  If it is opposed the Order has to be referred to the 

National Assembly for Wales for determination. Once the Order has 

been made it cannot be withdrawn or abandoned, unlike public path 

diversion, extinguishment and creation orders where the Council could 

do so if it considered it did not wish to pursue an order, perhaps for 

example, where there were overwhelming numbers of objections which 

it had not envisaged originally.      



 
 

 

- In terms of applications to add routes, under the provisions of Section 

31 to the Highways Act 1980 (Appendix 3) a public right of way will be 

deemed to have been dedicated to the public if a minimum period of 

twenty years uninterrupted use can be shown to have been enjoyed by 

the public provisions of Section 53(b) to the Wildlife and Countryside 

Act 1981 therefore apply (Appendix 2). 

 

- This twenty year period is calculated by counting retrospectively from 

the first occasion the publics alleged right to use the way was brought 

into question.  This usually happens when the path is blocked by 

something like a locked gate or fence.  When the twenty year period 

has been identified it is usually termed the “relevant period”.  If there is 

no physical barring of the way then the relevant period is counted 

retrospectively from the date a Schedule 14 application is made. 

 

- Another means by which a path may be presumed to have been 

dedicated is under common law (Appendix 4).  In these circumstances 

the landowner would have to show that he or she had not just 

acquiesced to public use but in some way facilitated or encouraged 

that use.  The owner of all the land containing the claimed public path 

would therefore have to be identified but the period of use need not 

necessarily be twenty years and could be for a lesser period. 

 

-     In addition, the Council may discover other evidence which suggests a 

public path exists.  Under the provision in Section 53(3)(c)(i) to the 

Wildlife and Countryside Act 1981, a Council is obliged to make a 

Modification even if it is only reasonable to allege such a way exists 

(Appendix 2).  Such evidence could include user evidence and/or 

documentary evidence. 



 
 

APPENDIX  2 
 

WILDLIFE AND COUNTRYSIDE ACT, 1981 
  

 Section 53 Duty to keep the Definitive Map and Statement under 

continuous review. 

  

 (2) As regards every definitive map and statement, the surveying 

authority shall: 

 

 (a) as soon as reasonably practical after the commencement date, 

by order make such modifications to the map and statement as 

appear to them to be requisite in consequence of the 

occurrence, before that date, of any of the events specified in 

sub-section 3; and 

  

(b) 

 

as from that date, keep the map and statement under 

continuous review and as soon as reasonably practicable after 

the occurrence on or after that date, of any of those events, by 

order make such modifications to the map and statement as 

appear to them to be requisite in consequence of the 

occurrence of that event.   

   

 (3) The events referred to in sub section (2) are as follows:- 

   

 (b) the expiration, in relation to anyway in the area to which the 

map relates of any period such that the enjoyment by the public 

of the way during that period raises a presumption that the way 

has been dedicated as a public path or restricted byway;   

   

 (c) the discovery by the Authority of evidence which (when 

considered with all other relevant evidence available to them) 

shows: 

   



 
 

 (i) that a right of way which is not shown on the map and 

statement subsists or is reasonably alleged to subsist over land 

in the area to which the map relates, being a right of way such 

that the land over which the right subsists is a public path, a 

restricted byway or, subject to section 54A a byway open to all 

traffic; 

  

(ii) 

 

that a highway shown in the map and statement as a highway 

of a particular description ought to be there shown as a 

highway of a different description; 

 

 (iii) that there is no public right of way over land shown in the map 

and statement as a highway of any description ,or any other 

particulars contained in the map and statement require 

modification. 

 



 
 

APPENDIX 3 
 

HIGHWAYS ACT, 1980 
  

 Section 31.  Dedication of way as a highway presumed after public 

use for 20 years. 

  

 Where a public way over land, other than a way of such a character 

that use of it by the public could not give rise at common law to any 

presumption of dedication, has actually been enjoyed by the public 

as of right and without interruption of a full period of 20 years, the 

way is deemed to have been dedicated as a highway unless there is 

sufficient evidence that there was no intention during this period to 

dedicate it. 

  

 For Section 31(1) Highways Act, 1981 to operate and give rise to a 

presumption of dedication the following criteria must be satisfied: 

  

 - the physical nature of the path must be such as is capable of 

being a public right of way; 

 

 - the use must be ‘bought into question’, i.e. challenged or disputed 

in some way; 

 

 - use must have taken place without interruption over the period of 

twenty years before the date on which the right is brought into 

question; 

 

 - use must be as of right i.e. without force, without stealth or without 

permission and in the belief that the route was public; 

 

 - there must be insufficient evidence that the landowner did not 

intend to dedicate a right of type being claimed;  

 

 - use must be by the public at large. 

 



 
 

APPENDIX 4 
 

DEDICATION UNDER COMMON LAW 
 
 No minimum period of use is required, but the claimants must show 

that if can be inferred by the landowners conduct, that he or she had 

actually dedicated the route.  User of right, is not of itself necessarily 

sufficient.  Under statute, twenty years, if proved to have been 

uninterrupted will be sufficient to show presumed dedication. 

  

 Under common law it is still possible that use was due to the 

landowners tolerance rather than because that landowner had 

intended to dedicate.  Consequently there needs to be evidence that 

the landowner (or owners) for whatever period is being considered, 

acquiesced to that use and took measures to facilitate public use. 

  

 Obviously this means the landowners have to be identified and 

evidence that they wished to have the route dedicated to the public. 

  

 No minimum period of use is required, but the claimants must show 

that it can be inferred by the landowners conduct, that he or she had 

actually dedicated the route.  Use  is not of itself necessarily sufficient 

as opposed to section 31 of the Highways Act 1980 where  

after twenty years, if proved to have been uninterrupted will be 

sufficient to show presumed dedication. 

  

 Under common law it is still possible that use was due to the 

landowners tolerance rather than because that landowner had 

intended to dedicate.  Consequently there needs to be evidence that 

the landowner (or owners) for whatever period is being considered, 

acquiesced to that use and took measures to facilitate public use. 

  

 This means the landowners have to be identified and that there is 

evidence to show they wished to have the route dedicated to the 

public. 



 
 

APPENDIX 5 
 

SPECIAL USER GROUP 
 
 
(a) The Planning Inspectorate has produced advice on this matter in that 

they say there is no strict legal interpretation of the term ‘public’.  The 

dictionary definition being ‘the people as a whole’ or ‘the community in 

general’.  Arguably and sensibly that use should be by a number of 

people who together may be taken to represent the people as a 

whole/the community. 

  

 However, Coleridge L J in R -v- Residents of Southampton [1887] said 

that “ ’use by the public’ must not be taken in its widest sense – for it is a 

common knowledge that in many cases only the local residents ever use 

a particular road or bridge”.  Consequently, use wholly or largely by local 

people may be used by the public as depending on the circumstances of 

the case, that use could be by a number of people who may sensibly be 

taken to represent the local people as a whole/the local community”. 

  

(b) In contrast to this view was the decision made by Lord Parke in Poole -

v- Huskinson [1834] who concluded: “there may be dedication to the 

public for a limited purposeHbut there cannot be dedication to a limited 

part of the public”.  This case was quoted by an Inspector in 1997 

appointed to consider an application to add a public bridleway to the 

Definitive Map for North Yorkshire County Council.  Here the route had 

also been in use for 40 to 50 years.  That Inspector concluded: “In the 

case before Lord Parke, residents of the same parish were held to 

constitute a limited part of the public and I therefore believe the 

inhabitants of the Parish of Cliffs should also be held to constitute a 

limited part”.  The Inspector refused to confirm the Order. 



 
 

APPENDIX 6 
 
1.1 The path it is said is used by pupils of Castell Llwchwr Primary School 

who live at Landor Drive and older school children who use the path to 

catch the bus, which stops at the junction of The Croft with Castle 

Road to go to schools in Llanelli, Gorseinon College and Gowerton 

Comprehensive.  This is marked BSh on Plan No. 2. 

 

1.2 The Loughor Foreshore is a popular destination and the path has been 

used to gain access to Footpath No. 43 to Gwydr Place. 

 

1.3 The current housing at Landor Drive and Taliesin Place has been in 

existence since approximately 1980.  Two residents of Taliesin Place 

have said that they utilise two paths leading from this road to access 

the northern hammerhead at Landor Drive, shown point X on Plan No. 

2, in order to reach this claimed public path. 

 

1.4 One Claimant said when he was undertaking work on his house in 

Landor Drive he placed concrete slabs on the path.  However, a 

number of Claimants have referred to planks having been placed on 

sections of the path from an earlier time.  Both were designed to assist 

people in crossing the field, as it was prone to becoming muddy in wet 

weather. 

 

1.5 Another Claimant stated she met the person who owned the field 

before the person referred to in 3.7, took ownership. This occurred on a 

few occasions when visiting one of her friends and said if she saw him 

when shopping for example, she would speak to him.  She believes he 

accepted people used the path as he never took issue with people 

using the path.   

 

1.6 All the claimants who have been interviewed were asked if they were 

ever confronted or challenged by the present or previous landowners 

prior to 2009, and all said they had not.  It does appear that no specific 



 
 

verbal warning or written notification by means of a sign was ever 

displayed to bring it to the attention of the claimants that no public path 

existed until the notice and barrier was placed across the path at point 

B on Plan No. 1 in 2009.  However, there is some evidence the public’s 

use was interrupted in or around 2000, as discussed. 

 

1.7 Whilst the route has periodically become encroached by vegetation, 

the aerial photographs of 2005 and 2009 show the position of the path 

and this is the route depicted on Plan No. 1. 

 

1.8. Three other individuals who live at Castle Street and Culfor Road have 

said they have used the path to walk their dogs at Glanymor Park.  

Also two from each of these addresses have friends and relatives in 

the Glanymor Park Area. 
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LETTER OF OBJECTION  
 

 



 
 

APPENDIX 8 
 

LETTER OF OBJECTION FROM THE OWNER OF THE DEVELOPMENT 
SITE AND THE RESPONSE FROM THIS COUNCIL 

 

 



 
 

 



 
 

 



 
 

 



 
 

 
 
 
 
 



 
 

 



 
 

 
 



 
 

 


